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FIDIC Conditions of Contract, 
The answer to the need of a fair and 

balanced Conditions of Contract,



Chow (2006) “Contract is a legally binding agreement formed when one 

party accepts an offer made by another and which fulfills the conditions”

(Chow Kok Fong (2006):” Construction Contracts Dictionary”, Sweet & Maxwell Asia)

: “Construction Contract is the agreement between parties on 

construction of premises or combination which have close dependency 

one to another or dependent each other in planning, technology and 

function or main purpose objective.” 

Government Regulation of the Republic of Indonesia No 24/2005



Garner (2004) “Contract is an agreement between two or more parties 

creating obligations that are enforceable or otherwise recognizable at law”

(Bryan A.Garner (2004): “Black’s Law Dictionary”, Thomson West)

Martin and Law (2006) “Contract is a legally binding agreement. Agreement 

arises as a result of “offer and acceptance”, but a number of other 

requirements must be satisfied for an agreement to be legally binding”.

(Elizabeth A Martin and  Jonathan Law (2006): “Oxford Dictionary of Law”,    Oxford  

University Press)



John Adriaanse (2010) said that “A variety of factors makes a 
construction contract different from most other types of contracts. 
These include the length of the project, its complexity, its size and the 

fact that the price agreed and the amount of work done may change as it 
proceeds

John Adriaanse  (2010): “Construction Contract Law : The Essential s“



A fair and balanced conditions of contract is very important 

not only for the contractor but also the employer. 

Considering that the unilateral contract might cause 

disputes and if disputes between employer and contractor 

occurred the only result was “the employer is the looser”.”.

If the contractor won, the employer should spend 

additional payment to the contractor, but if the contractor 

lost  the employer should also pay the “cost” of the 

disputes namely possible bad quality and possible delay in 

completion which are in turn affect the revenue on the 

operation of the premises. 



In order to smoothly reach the goal of the vast management of the construction

contracts, the clauses in the construction contracts should provide three basic rules

for:

1. Risk sharing; managed by using an acknowledged conditions of contract such

as FIDIC Conditions of Contract Multilateral Development Banks Edition 2010

which is incorporated in most of Bank’s Standard Bidding Documents.

2. Variation; managed by providing clauses related to the variation, how to handle it

once it happens including the procedure and how to measure it.

3. Dispute Resolution; managed by providing clauses related to the Alternative

Dispute Resolution (ADR), where the Dispute Board is part of it. This is very

important and it should be kept in mind that if a dispute rises and it mentions

nothing about DB in the clauses of construction contract, the parties must then go

directly to the court, which may cause the huge expenditure and lengthy process.



I HAVE THE CONTRACT 
WITH MODIFIED 
CONDITIONS AS WE 
REQUIRED FOR OUR 
CONVENIENCE, 

IT IS LEGAL, SINCE 
AGREED AND SIGNED 
BY THE PARTIES

DIFFERENT POINT OF VIEW 
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EMPLOYER

CONTRACTOR

I SHOULD  FIND  
THE EMPLOYER 
WEAKNESS IN THE 
CONTRACT TO  
SUBMIT CLAIMS.



•• Which contract to be usedWhich contract to be used

STRAIGHT 

FORWARD PROJECT

EMPLOYER 

DESIGN

CONTRACTOR DESIGN

Plant and/or high unforeseen risks

Fixed price - lump sum

Little employer involvement

No major unforeseen risks   

no

no

no

DISCUSS IN DETAIL

Employer’s requirements 

with the Contractor, and       

negotiate a modified FIDIC 

contract

no

yes

yes

yes

Maintenance

yes

yes

no



Advantages to be gained by using a standard form of contract:

+ The standard form is usually acknowledged by the stakeholder, so it 
could be considered the risks are spread equitably.

+ Avoid the cost and time of individually designed contract

+ Tender evaluations are easier 

Disadvantages:

- The forms are complex and need the capability development to 
understand



Additional Contract Price could be classified into three groups:
•Variation order
•Price adjustment with price escalation formulae

•Claim

Clauses in FIDIC MDB Harmonised Edition 2010 those facilitate 
additional contract price components: 

Variation order: Sub-Clause 13.1 and other related Sub-Clauses 
which explain detailed procedure of Variation Order in Clause 13.

Price adjustment with price escalation formulae: Sub-Clause 13.8

Claim: in all Sub-Clauses and the procedure is in Clause 20



The goal of employer’s cost management is maintaining the 
contract price and avoiding the cost overrun, while the goal of 
contractor’s cost management is increasing the contract price 
as much as possible to gain more profit and to avoid loss.



Garner (2004) [16] “A demand for money, 

property, or a legal remedy to which one 

asserts a right”

Martin and Law (2006) [18] “Claim is A 

demand for a remedy or ascertain of a 

right, especially the  right to take a 

particular case to court”

Government Regulation of the Republic of 

Indonesia No 24/2005: “Claim is a certain 

amount requested by the contractor to the 

employer to recover the expenses those are 

not included in the contract price”.

CLAIM



Hardjomuljadi et al (2006) [17] “The 

action of demanding something, which 

one lost before hand, because of one’s 

right to recover it

CLAIM



Contractual Claims

Claim where the contractor have the right to be paid 

by reimbursement since there are stipulated in the 

contract. 

Non-Contractual Claims

Claim on something that are not stipulated in the 

contract, i.e. claim on different exchange rate 

where the countermeasures are not mention in the 

contract, but claims may be based on law and 

regulation of the country 



The Physical Causal Factors



HHJ Newey (1991)
“I think the most important 

background fact which I should keep 

in mind is that building 
construction is not like the 

manufacture of goods in factory, 

The size of the project, site 

conditions, the use of many 

materials and the employment of 

various kinds of operatives make it 

virtually impossible to achieve the 

same degree of perfection that a 

manufacturer can. It must be a rare 
new building in which ever screw 

and every brush of paint is 
absolutely correct”

Lord Lloyd (1998)
Standard forms of building contracts 

have often been criticized by the court 

for being unnecessary obscure and 

verbose. But in fairness one should 
add that it is sometimes the courts 

themselves who have added the 
difficulty by treating building 

contracts as if they were subject to 
special rules of their own:. 



The questionnaires distributed to 42 employer staffs, 

27 engineer’s staff, 40 contractor staffs, who engaged 
with the construction project using FIDIC Conditions of 

Contract MDB Harmonised Edition 2006 in Indonesia, 

resulted that the main causal factors of the claims are as 

follows (Hardjomuljadi, 2009):



Faktor RII

A5 0.785714

D05 0.781746

A6 0.765873

A7 0.746032

D06 0.742063

C10 0.742063

A18 0.738095

A12 0.738095

B05 0.734127

A11 0.734127

D02 0.722222

D03 0.718254

D01 0.718254

C07 0.706349

A14 0.706349

DIFFERENT INTERPRETATION OF CONTRACT DOC.(D05)

CHANGES IN DESIGN (A05)

CHANGES IN SCOPE OF WORKS (A06)

CONTRACTOR’S LATE COMPLETION (A07)

VARIATION ORDER (D06)

SLOW DECISION MAKING INVOLVING ALL PARTIES (C10)

EMPLOYER RESPONDENT: 42, VARIABLE: 59

(ANALYSIS BY RELATIVE IMPORTANCE INDEX



Factor RII

D05 0.740741

B03 0.728395

A19 0.722222

A12 0.722222

D04 0.716049

A5 0.716049

A20 0.709877

A11 0.709877

A16 0.703704

DIFFERENT INTERPRETATION OF CONTRACT DOC.(D05)

SUBSURFACE CONDITIONS OF GEOLOGY (B03)

POSSESSION OF SITE AND AVAILABILITY (A19)

DESIGN ERROR AND OMMISSION (A12)

ENGINEER RESPONDENT: 27, VARIABLE: 59

ANALYSIS BY RELATIVE IMPORTANCE INDEX



Factor RII

A19 0.829167

A5 0.825

D04 0.8125

D02 0.808333

C07 0.804167

A6 0.8

B05 0.8

A18 0.795833

E05 0.7875

D05 0.783333

C10 0.779167

A16 0.775

D06 0.770833

A14 0.766667

B03 0.7625

D03 0.758333

D01 0.758333

A12 0.754167

C02 0.725

A17 0.716667

C03 0.7125

E06 0.708333

A15 0.704167

CHANGES IN DESIGN (A05)

UNFORESEEABLE PHYSICAL CONDITIONS (B05)

DELAYED PAYMENT ON CONTRACT AND EXTRAS (D04)

CONSTRUCTIVE CHANGE ORDER (D02)

POOR MANAGEMENT AND SUPERVISION (C07)

CHANGES IN SCOPE OF WORKS (A06)

POSSESSION OF SITE AND AVAILABILITY (A19)

PROJECT PLANNING AND INTERFACING (A18)

GOVERNMENT POLICIES (E05)

DIFFERENT INTERPRETATION OF CONTRACT DOC.(D05)

SLOW DECISION MAKING INVOLVING ALL PARTIES (C10)

ORAL CHANGES ORDER BY EMPLOYER (A16)

CONTRACTOR RESPONDENT: 40, VARIABLE: 59



Faktor  3.1  Changes in Design

Faktor  1.2  Variation Order

Faktor 1.1 Constructive 

Change Order

Faktor  2. 2 Possession of Site 

and Availability

Faktor 1.3 : Inadequate site 

investigation

Faktor 3.2 Subsurface conditions of 

geology

Faktor  3.3  Other Contractors 

Interference and Delay

Faktor 3.4 Inefficiency and 

Disruption

Faktor 2.1 Oral Change Order 

by Employer
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CLAIM 



CLAIM

CONSTRUCTIVE 
CHANGES ORDER

CHANGES IN 
DESIGN

VARIATION ORDER

INADEQUATE SITE 
INVESTIGATION

ORAL CHANGES 
ORDER BY EMPLOYER

POSSESSION OF 
SITE

+

+

+ +

+

+

+

-

72,6%

90,3%
81,7%

88,2%

64,7%

55,4%



CONTRACTOR

EMPLOYER

A05

A18

D05

B03

A19

A12

D05

A06
A07
D06

A05

A06

A16
C10

A19

ENGINEER

D05

D04

D02

B05
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C10
E05

C07



The Related Contract Clauses  



In a judgement by Lord Wensleydale in 1861 said—

“The question is not what the parties to a deed or other documents 

may have intended to do by entering into that deed, but what is the 

meaning of the words used in that deed: a most important distinction 

in all cases of construction and disregard of which often leads to 

erroneous conclusions”.

It was even more strongly put in the judgement by Sir Gorell Barnes in 

1907 when he said—

“What a man intends and the expression of his intention are two different 

things. He is bound and those who take after him are bound by his 

expressed intention. If that expressed intention is unfortunately different 

from what he really desires, so much the worse for those who wish the 

actual intention to prevail.”



The questionnaires distributed to 20 employer staffs, 20 
contractor staffs, who engaged with the construction project 

using FIDIC Conditions of Contract MDB Harmonised 
Edition 2010 in Indonesia, resulted that the most frequent 

clauses used by contractor as the base of their claim 

submission are as follows (Hardjomuljadi et al, 2012):



The Red Flag Clauses 

Sub-Clause   4.2   Unforeseeable physical conditions

Sub-Clause   2.1.  Right of Access to the Site
Sub-Clause   1.9.  Delayed Drawings or Instructions.

Sub-Clause 13.7 Adjustment for changes in legislation

Sub-Clause   8.1.  Commencement of the Works



This is the Contractor’s favourite clause and it is more the 
gateway of claim than the causal factor of claim itself. 

Not all unforeseeable conditions is claimable

Sub-Clause 4.12 Unforeseeable Physical Conditions



Based on the Contract: 
material in the tunnel 
excavation is rock type A

Actual condition: material 
in the tunnel excavation is 
rock type B 

Question:

Could it be considered as an Unforeseeable Physical Condition ?

May the contractor submit a claim for this condition?

Rock type B is harder than A



“The Employer shall give the Contractor right of access to, and possession of, all parts of the 

Site within the time (or times) stated in the Contract Data”, should be carefully interpreted  

because it may be interpreted as “the whole Site within a specific time mentioned in the contract 

data and/or in the tender proposal”. 

The second paragraph of Sub-Clause 8.3 mentions about the” time” and “disruption” and also 

that “The Contractor shall submit a detailed time programme to the Engineer within 28 days after 

receiving the notice under Sub-Clause 8.1 [Commencement of Works]”. It means that the action 

in the Sub-Clause 8.3. is done after the Sub-Clause 8.1. has been  fulfilled. There are four 

precedent conditions to be fulfilled before the issuance of the instruction on Commencement of 

Works.

Sub-Clause 2.1 Right of Access to the Site

The Employer shall give the Contractor right of access to, and possession of, all parts of

the Site within the time (or times) stated in the Contract Data

If no such time is stated in the Contract Data, the Employer shall give the Contractor 

right of access to, and possession of, the Site within such times as required to 

enable the Contractor to proceed without disruption in accordance with the 

programme submitted under Sub-Clause 8.3 [Programme]. This Sub-Clause 2.1. is 

the most often Sub-Clause used by the contractor as the basis of their claims.



If the Engineer fails to issue the Drawings within a particular  time according 
to the Contractor’s schedule, the Employer should be responsible to give 
compensation to the Contractor, providing that the Contractor has followed 

the procedure and fulfilled the requirements by giving notice to the Engineer 
and within the time frame stipulated in the Contract. This Sub-Clause only 
mentions “within a time which is reasonable”. Both parties should pay 
attention to this sentence as this might cause different interpretation lead to 
dispute.

Sub-Clause 1.9 Delayed Drawings or Instructions

The Contractor shall give notice to the Engineer whenever the Works are 
likely to be delayed or disrupted if any necessary drawing or instruction is 
not issued to the Contractor within a particular time, which shall be 

reasonable



The Contract Price shall be adjusted to take account of any increase or
decrease in Cost resulting from a change in the Laws of the Country
(including the introduction of new Laws and the repeal or
modification of existing Laws) or in the judicial or official
governmental interpretation of such Laws, made after the Base
Date, which affect the Contractor in the performance of obligations
under the Contract.

Sub-Clause 13.7 Adjustments for Changes in Legislation



The parties should have the same interpretation on the “applicable 
laws” i.e. all regulations established by the law itself instead of the 
parties obligation under the contract. Parties should not only comply 

with the laws and regulations issued before the base date, but also to 
all laws and regulations issued during the course of the project. The 
FIDIC Contract allocate the risk of change of law to the Employer as far 
as such law and regulation affect the Contractor in performing their 
obligation, but the contractor should follow such law and regulation, and 

submit the notice on the incident (Sub-Clause 1.13 clearly specify that 
each party is responsible to comply with the applicable Laws”).

The Contractor shall, in performing the Contract, comply with 
applicable Laws. Unless otherwise stated in the Particular 
Conditions:

Sub-Clause 1.13 Compliance with Laws



Except otherwise specified in the Particular Conditions of Contract, the

Commencement Date shall be the date at which the following precedent
conditions have all been fulfilled and the Engineer’s instruction recording the
agreement of both Parties on such fulfilment and instructing to commence the

Work is received by the Contractor:
(a) signature of the Contract Agreement by both Parties, and if required, approval of

the Contract by relevant authorities of the Country;
(b) delivery to the Contractor of reasonable evidence of the Employer’s Financial
arrangements (under Sub-Clause 2.4 [ Employer’s Financial Arrangement ]);

(c) except if otherwise specified in the Contract Data, and possession of the Site
given to the Contractor together with such permission(s) under (a) of Sub-

Clause 1.13 [Compliance with Laws ] as required for the commencement of the
Works;
(d) receipt by the Contractor of the Advance Payment under Sub-Clause 14.2 [

Advance Payment ] provided that the corresponding bank guarantee has been
delivered by the Contractor.

If the said Engineer’s instruction is not received by the Contractor within 180
days from his receipt of the Letter of Acceptance, the Contractor shall be

entitled to terminate the Contract under Sub-Clause 16.2 [ Termination by
Contractor ].

Sub-Clause 8.1 Commencement of Works



(c) except if otherwise specified in the Contract Data, effective access to 
and possession of the Site given to the Contractor together with such 
permission(s) under (a) of Sub-Clause 1.13 [Compliance with Laws] as 

required for the commencement of the Works;

commencement of the Works  

Commencement of  Work  

1.1.5.8 “Works” mean the Permanent Works 

and the Temporary Works, or either of them 

as appropriate.

1.1.3.2 “Commencement Date” means the 

date notified under Sub-Clause 8.1

[Commencement of Works].

“commencement” means  “starting of” 



Even the working programme is submitted after the contract signing, but 

usually the Contractor’s programme has been incorporated in the tender 

submission and then into the contract. 

The programme submitted along with the bid and incorporated into the 

contract would then become the obligation for both parties and it means 

that the Contractor would have to perform in accordance with the 

programme and the Employer would have to fulfill its obligations.

Sub-Clause 8.3 Programme

The Contractor shall submit a detailed time programme to the 
Engineer within 28 days after receiving the notice under Sub-
Clause 8.1 [Commencement of Works]. The Contractor shall also 

submit a revised programme whenever the previous programme 
is inconsistent with actual progress or with the Contractor’s 
obligations.



It is like two faces of coin, one face, the parties should follow what is stipulated in the

contract and the contractor should fulfill the exact sequence and timing of contractor’s

operations which is a part of the contract and in case that one party cannot fulfill his

obligation and if such breach of contract cause delay to the completion, then one

should compensate to other party.

Another face, based on Sub-Clause 8.3, the Contractor should submit the Programme

28 days after the Commencement of Works (Sub-Clause 8.1), so the Contractor might

say that programmes submitted before the Commencement Date are for reference only

and he has no obligation to fulfill it. This condition might create dispute, because both

parties would use it for his favour. Maybe for that reason most construction contracts

do not incorporate the contractor’s programme but restrict the contract terms to dates

by which the whole, or parts, of the works have to be completed (Davison et al, 2009).

However, it does not mean that the contractor’s programmes is irrelevant for analyzing

the changes. By establishing the “character” and “conditions” of works, it would

become the base for the timing and sequence of works where changes are to be

measured.



Country Representative for Indonesia 
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